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Tardar Sauce a.k.a. 

the Grumpy Cat
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How about copyright?
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We will not talk about other uses of the 

Grumpy Cat (at least today…):



▪ Directive 2001/29/EC

(See e.g. C-117/15 (Reha Training), par. 37)

Copyright: basic framework
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C-306/05 (SGAE/Rafael Hoteles)
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C-306/05 (SGAE/Rafael Hoteles)

▪ CJEU (par. 42):

▪ The clientele of a hotel forms such a new public. 

▪ The transmission of the broadcast work to that clientele using 

television sets is not just a technical means to ensure or improve 

reception of the original broadcast in the catchment area. 

▪ On the contrary, the hotel is the organisation which intervenes, in full 

knowledge of the consequences of its action, to give access to the 

protected work to its customers. 

▪ In the absence of that intervention, its customers, although physically 

within that area, would not, in principle, be able to enjoy the 

broadcast work.



C-466/12 (Svensson)
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“OMG Grumpy Cat is coming to London! Check it out 
http://www.mirror.co.uk/news/uk-news/
follow-grumpy-cat-worlds-most-8486300 ”

http://www.mirror.co.uk/news/uk-news/follow-grumpy-cat-worlds-most-8486300
http://www.mirror.co.uk/news/uk-news/follow-grumpy-cat-worlds-most-8486300


▪ CJEU (par. 26):

“The public targeted by the initial communication 

consisted of all potential visitors to the site 

concerned, since, given that access to the works on 

that site was not subject to any restrictive 

measures, all Internet users could therefore have 

free access to them.”
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C-466/12 (Svensson)



▪ CJEU (par. 27+28):

“In those circumstances … the users of the site managed by 
the latter must be deemed to be potential recipients of the 
initial communication and, therefore, as being part of the 
public taken into account by the copyright holders when they 
authorised the initial communication.”

“Therefore, since there is no new public, the authorisation of 
the copyright holders is not required for a communication to 
the public such as that in the main proceedings.”
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C-466/12 (Svensson)
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C-160/15 (GS Media)



▪ CJEU (par. 41):

“However, it follows from the reasoning of those 

decisions that, by them, the Court intended to refer only 

to the posting of hyperlinks to works which have been 

made freely available on another website with the 

consent of the rightholder, the Court having concluded 

that there was no communication to the public on the 

ground that the act of communication in question was 

not made to a new public.”
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C-160/15 (GS Media)



▪ CJEU (par. 49):

“In contrast, where it is established that such a person 

knew or ought to have known that the hyperlink he 

posted provides access to a work illegally placed on the 

internet, for example owing to the fact that he was 

notified thereof by the copyright holders, it is necessary 

to consider that the provision of that link constitutes a 

‘communication to the public’ within the meaning of 

Article 3(1) of Directive 2001/29.”
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C-160/15 (GS Media)



▪ To summarize:

– Copyright infringement requires (1) an act of 

communication, (2) targeted at a new public;

– Where content is placed on the internet with the 

consent of the right holder, it is directed “at everyone” 

(=linking does not create new public);

– Where content is placed on the internet without the 

consent of the right holder, linking may provide a new 

public, but only if linker (1) knows content is illegal or 

(2) acts for profit

Copyright: basic framework
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▪ Is the “new public” criterion in conformity with the 

Berne Convention?

Not everyone is happy…
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▪ CJEU (par. 40):

“It should also be pointed out that a communication 
made in circumstances such as those in the main 
proceedings constitutes, according to Article 
11bis(1)(ii) of the Berne Convention, a 
communication made by a broadcasting 
organisation other than the original one. Thus, 
such a transmission is made to a public 
different from the public at which the original 
act of communication of the work is directed, 
that is, to a new public.”

Back to Hoteles
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Art. 11bis BC
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▪ In my view, the criticism is unconvincing:

–Under the circumstances of Hoteles, ‘new 

organisation’ was defined by virtue of 

‘new public’

– ‘New organisation’ criterion hard to apply

–In any event, ‘the cattle has left the barn’

Analysis
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▪ The ‘new public’ criterion as formulated by CJEU 

requires some mental gymnastics…

▪ … but in the end is a pragmatic approach, 

seeking compromise between free internet and 

interests of © holders

▪ NB1: CJEU approach has important 

consequences for revenue generation on the 

internet

▪ NB2: the EU copyright acquis is far from done!

CJEU approach: balance
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Any questions?

Feel free to contact me for discussion or feedback: 

leondijkman@hoyngrokh.com

The end
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You!


