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RECOMMENDATIONS
HE PUBLIC’S RIGHT TO ACCESS IN UPC
PROCEEDINGS

EXECUTIVE SUMMARY

At least for concluded UPC proceedings, a simplified process for accessing the
files would be beneficial for both the Court itself, and the public. It would be
beneficial if the public, at least UPC representatives, could be granted access
to documents by default. The parties involved in the case could still request to
keep certain information confidential under Rule 262.2, as long as they provide
a valid reason and share a redacted version for public access.

Such an approach would avoid unnecessary disputes and reduce the need for
the judge-rapporteur to intervene. It would further reduce access barriers and
costs for the public, while strengthening transparency, enabling greater scrutiny,
and advancing the scientific and educational purpose of the UPC proceedings.

|. INTRODUCTION

1 June 2023 marks a historical moment for the European patent litigation
landscape, when the Unified Patent Court (UPC) as a common Court for 17
(currently 18) EU Member States finally opened its door. UPC aims at a more
harmonised patent legal system in the EU with higher legal certainty, by
resolving patent disputes relating to classical European and Unitary patents in
a centralised and efficient way.

As a new and promising Court, UPC has drawn to itself the attention of both
patent practitioners and the general public. One topic that has triggered
extensive debate is the public’s right to access documents in UPC proceedings.
Decisions and orders of the UPC shall be published (under Rule 262.1(a)).
When it comes to written pleadings and evidence, however, a reasoned request
(under Rule 262. 1(b)) should be made and the decision will be taken by the
judge-rapporteur after consulting the parties. As of 15 June 2025, there are 123
UPC cases related to access to written pleadings and evidence under Rule
262.1(b), with applicants vary from industry companies, IP law firms, to
individual persons, and with various interpretations of a reasoned request.

On 10 April 2024 the Court of Appeal (CoA) decision (UPC_CoA 404/2023)
provided some clarifications and guidelines concerning access to written
pleadings and evidence under Rule 262.1(b). In this decision, a member of the
public may

1) have a general interest (which “usually arises after a decision was
rendered”) or

2) have a direct legitimate interest in a particular case (this interest
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does not only arise after the proceedings have come to an end but may
very well be immediately present).

A general interest can be, for example, for educational reasons. A direct
legitimate interest is more difficult to get approved, and a commonly accepted
reason is being a party to an EPO opposition proceeding concerning the same
patent as that of the UPC proceedings.

The UPC strives to balance the interest of a member of the public and other
interests (that is, as stated under Art. 45 UPCA, the interest of one of the parties
or other affected persons, or in the general interest of justice or public order).
Therefore, depending on the position of the member of the public belonging to
category 1) or 2), the bar is different for accessing written pleadings and
evidence. A member of the public belonging to category 1) with a general
interest will normally only get access to written pleadings and evidence for
concluded proceedings, whereas a member of the public belonging to category
2) with a direct legitimate interest may even get access to written pleadings and
evidence of ongoing proceedings. This balanced approach is intended to
protect the integrity of the proceedings so that the Court can conduct the
proceedings impartially and independently, without influence and interference
from external parties in the public sector, meanwhile allowing the Court to be
scrutinised for establishing trust at the same time.

However, even for concluded proceedings where the access bar is relatively
low and the general interest of the public is enough, several questions remain:

1. Representation: Does a member of the public have to be represented
by a UPC representative to request written pleadings and evidence for
concluded proceedings?

2. Cost aspect: Does a member of the public requesting written pleadings
and evidence need to bear the cost of the proceedings relating to the
application for access to register?

3. Timing aspect: How long will it take to get access to documents?

[I. COMMENTS

1) Representation

At least for concluded proceedings, a simplified process would be beneficial for
both the Court itself, and the public. It would be beneficial if the public, at least
UPC representatives, could be granted access to documents by default.
However, the Court of Appeal ruled in spring 2024 (UPC_CoA 404/2023) that
a member of the public requesting access to documents needs to have a



https://www.unified-patent-court.org/sites/default/files/files/api_order/CA6099480F08111F4E2F898795DC8B8D_en.pdf

€CTA

Caring for a balance of IP rights

13 October 2025

PAGE

RECOMMENDATIONS
HE PUBLIC’S RIGHT TO ACCESS IN UPC
PROCEEDINGS

gualified UPC representative.

The order issued on 16 September 2024 (ORD_41174/2024) by the Paris
Central Division further highlights the importance of ensuring representatives
before the UPC are independent, as required by Article 48(5) UPCA. The Court
emphasised that representatives cannot be employees or individuals with
significant financial ties to the represented party. This decision by the Paris
Central Division was appealed and the Court of Appeal confirmed
(UPC_CoA 563/2024) on 11 February 2025 that corporate representatives or
major shareholders who hold extensive administrative and financial powers
within a company may not represent that company before the UPC.

Regarding the question whether a member of the public who is a UPC
representative can represent him or herself when filing the R. 262.1(b) request,
the Court of Appeal confirmed (UPC _CoA 634/2024) on 12 February 2025 that
self-representation is not allowed. The Court highlighted that with respect to
public access to the register, lawyers and European Patent Attorneys are not
exempted from the duty to be represented if they themselves are parties in
cases before the UPC.

2) Cost aspect

In the order (ORD_36095/2024) of the Paris Central Division issued on 14
October 2024, the Court grants the applicant access to written pleadings and
evidence of concluded proceedings, and comments that it is allowable for the
applicant to use the written pleadings and evidence to guide its business
activities (par. 31), which does not in itself constitute an unlawful activity. The
Court does not comment directly on the requests by parties to the main
proceedings concerning “the applicant be ordered to bear the costs of the
proceedings relating to the access to register” (par. 8, 9 of the order). Instead,
all the remaining requests were rejected, including requests by parties to the
main proceedings that the applicant be ordered to bear the costs of the
proceedings relating to the access to register.

In the orders (ORD_36322/2024, ORD_36456/2024, ORD_36465/2024,
ORD_36466/2024 and ORD_36468/2024) of the Nordic Baltic Regional
Division issued on 18 September 2024, the request by an applicant active within
the field of the concerned patent for access to pleadings and evidence to
ongoing proceedings have been rejected. Regarding the request by the party
(defendants in this case) in the main proceedings that the applicants of the
R. 262-requeset should bear the costs (par. 4), the Court concluded that “The
costs can be decided in separate proceedings at the request of the party. The
Applicant is ordered to bear the costs of the proceedings”.

The issue regarding cost has, however, been clarified by recent cases. In the
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order (ORD_59519/2024) of the Paris Central Division issued on 8 January
2025, the Court rejects an application requesting a reimbursement of
15,000 EUR for legal costs incurred in the proceedings concerning the requests
for access to written proceedings and evidence. The Court states that UPC’s
cost allocation occurs upon the decision on the merits (par. 13), and an order
on the request of access to the register cannot be classified as a decision on
the merits (par. 16). Therefore, the prerequisite for a cost decision is not fulfilled.

The Nordic Baltic Regional Division makes a similar conclusion in the order
(UPC_CFI _380/2023) issued on 21 January 2025. The Court dismisses the
request for reimbursement of legal costs incurred in the proceedings concerning
the requests for access to written proceedings and evidence. The Court states
that UPCA Art. 69 providing legal basis to order reimbursement of legal costs
does not apply, and “there is no legal basis for ordering a member of the public
who has made a request for access to written pleadings and evidence, to
reimburse legal costs incurred by the parties to the relevant proceedings”
(Headnote).

3) Timing aspect

When considering the public's interest, timing is also an important aspect. It is
not only about what information is disclosed, but also when that information is
revealed.

A Rule 262.1(b) request needs to be consulted by the parties and then decided
by the judge-rapporteur. For UPC divisions that have a high workload, it might
be difficult for the judge-rapporteur to allocate time to a Rule 262. 1(b) request
when there are other more urgent procedural and substantive issues that need
to be dealt with. In case at least one of the parties opposes to Rule 262. 1(b)
request (by commenting in accordance to Rule 264), it will take even longer to
get a decision.

As of 15 June 2025, there are 123 UPC cases related to access to written
pleadings and evidence under Rule 262.1(b). The Munich Local Division has
received the highest number of requests, that is, 28 requests. The Paris Central
Division with 27 requests, and the Dusseldorf Local Division with 14 requests,
are in the second and third place, respectively.

Of the 28 requests at the Munich local division, 8 requests have been decided,
15 requests have not been decided, and 5 requests have been withdrawn. As
of 15 June 2025, the three longest pending requests are 405 days
(App_25380/2024 that was lodged on 6 May 2024), 383 days (App_31538/2024
that was lodged on 28 May 2024), and 209 days (App_61565/2024). For each
of the three longest pending requests, at least one party of the proceedings
commented on the request (according to Rule 264).


https://www.unified-patent-court.org/sites/default/files/files/api_order/CE7D034ADAD3D590DF3D3667E1DF9F4B_en.pdf
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Of the 27 requests at the Paris central division, 20 requests have been decided,
7 requests have not been decided. As of 15 June 2025, the three longest
pending requests are 359 days (App_37210/2024 that was lodged on 21 June
2024), 270 days (App_52410/2024 that was lodged on 18 September 2024),
and 114 days (App_8899/2025 that was lodged on 21 February 2025). For the
longest pending request, at least one party commented on the request. For the
second and third longest pending requests, there is no record shown that the
party of the main proceedings commented, and the reason for why those two
requests have taken so long is not clear.

Of the 14 requests at the Dusseldorf Local Division, only one request has been
decided, and the rest have not been decided. As of 15 June 2025, the three
longest pending requests are 306 days (App_44641/2024 that was lodged on
13 August 24), 275 days (App_51727/2024 that was lodged on 13 September
24), and 275 days (App_51743/2024 that was lodged on 13 September 24). For
each of these three longest pending requests, at least one party commented on
the request (according to Rule 264).

[Il. RECOMMENDATIONS AND FINAL REMARKS

Even for concluded proceedings where the access bar is relatively low, it can
be both time-consuming and costly for the public to get access to written
pleadings and evidence. At present it may take more than one year to get a
decision.

At least for concluded proceedings, a simplified process would be beneficial for
both the Court itself, and the public. It would be beneficial if the public, at least
UPC representatives, could be granted access to documents by default and
free-of charge. The parties involved in the case could still request to keep
certain information confidential under Rule 262.2, as long as they provide a valid
reason and share a redacted version for public access. The Court could still
review these confidentiality requests, and the public could, therefore, receive
the redacted version in an immediate manner.

Such an approach would avoid unnecessary disputes and reduce the need for
the judge-rapporteur to intervene. It would further reduce access barriers and
costs for the public, while strengthening transparency, enabling greater scrutiny,
and advancing the scientific and educational purpose of UPC proceedings.

ECTA hopes that these observations and recommendations are helpful and can
be taken into consideration. We remain available for any further clarification or
discussion.

*k%
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ECTA, which was formed in 1980, is an organisation concerned primarily with
intellectual property matters. ECTA has approximately 1,300 members, coming
from all the Member States of the EU, with associate Members from more than
50 other countries throughout the world.

ECTA brings together those practicing in the field of IP, in particular, trade marks,
designs, geographical indications, patents, copyright and related matters. These
professionals are lawyers, trade mark and patent attorneys, in-house lawyers
concerned with IP matters, and other specialists in these fields.

The extensive work carried out by the Association, following the above guidelines,
combined with the high degree of professionalism and recognised technical
capabilities of its members, has established ECTA at the highest level and has allowed
the Association to achieve the status of a recognised expert spokesman on all
guestions related to the protection and use of trade marks, designs and domain names
in and throughout the European Union, and for example, in the following areas:

e Harmonization of the national laws of the EU member countries;
e European Union Trade Mark Regulation and Directive;

e European Union Design Regulation and Directive;

e Organisation and practice of the EUIPO.

In addition to having close links with the European Commission and the European
Union Intellectual Property Office (EUIPO), ECTA is recognised by WIPO as a Non-
Government Organisation (NGO).

ECTA does also take into consideration all questions arising from the new framework
affecting trade marks, including the globalization of markets, the explosion of the
Internet and the changes in the world economy.



